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The relationship of the people and the courts in the Constitution of Japan

SUZUKI Norihiko

Abstract

The aim of this paper is to consider the constitutionality of the lay assessor (saiban-in) system which will
start in May 20009.

The system is said to be not the jury system, because lay assessors and judges make judgment together
about the fact finding, the application of law and the assessment of a case. This system is said to be similar to

“das Schoffengericht” in Germany.

According to the Constitution of Japan, the whole judicial power is vested in a Supreme Court and the
inferior courts which consist of the judges (8§76, §79, §380).

But there is an idea that the inferior courts can consist of the judges and the lay assessors. This idea is
unconstitutional because the lay assessors shall have parts of the judicial power. Although they are permitted
to do the fact finding, they are not permitted to do the application of law and the assessment of a case, which
are parts of the judicial power.

It is concluded that the lay assessor system is contrary to the Constitution of Japan (§76 1, §32, §371).

Key words : #HiT - 3 (court)
FME (Judicial power)
HIEGHE (the fact finding)
#E4 DA (the application of law)

JAloHE % (the assessment of a case)
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